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Abstract

Intellectual propertyrights(IP) areestablished throughthe Trade Rel ated
Aspects of Intellectual Property Rights (TRIPS) Agreement (part of the
Uruguay Round Agreements creating the WTO) as global and uniform.
This absolute IP may provide such opportunities for rent-seeking that
misallocations may occur, resulting in a perception of IP as ethically
unuseful .

This chapter appears in the book, Information Ethics: Privacy and Intellectual Property, edited by A. Graham Peace
and Lee Freeman. Copyright © 2005, Information Science Publishing. Copying or distributing in print or electronic
forms without written permission of Idea Group Inc. is prohibited.



Intellectual Property Rights, Resource Allocation and Ethical Usefulness 69

| ntroduction

Material property rightshavebeenincreasingly limited asaresult of social and
cultural pressuresand areexercised accordingto societal values, withaview
toward ethical usefulness. Intellectual property (I1P) isstill statedinabsolute
terms and, viathe Trade Related Aspects of Intellectual Property Rights
(TRIPS) Agreement, part of theWTO/GATT Uruguay Round Agreements,in
aglobalizedway.

Thiscontributionsuggeststhat theexerciseof absoluteintellectual property
rights, giventheir basicdifferencefrommaterial property rights, providesuch
opportunitiesfor excessiverent-seeking that misall ocationsmay have been
made and are continuing to bemade, resultinginaperception of fundamental
injusticeof intellectual property rightsasthey areexercised beyond societal
values, thatis, inanethically unuseful way. Thechapter questionswhether the
debateon | Pandfreeaccesstoinformation should not berestated asadebate
on excessive rent-seeking, and whether allocations of resourcesin IP are
ethically useful vis-&vissocieta values.

Material Rights: Roman Origins
and Enlightenment Views

In Roman law, thefirst possessor of athing became the owner by right of
occupancy (“Resnulliusfit primi occupantis’). Occupancy wasdefined asa
persontaking physical possession of something, which at that moment wasthe
property of noman (“resnullius’), withtheview of acquiring property initfor
him. In certain cases, that intention wasrequired to be established through
formal actsinstituting “ appropriation.” Roman law viewed occupancy asa
natural process, anormal modeof acquisition by whichtheearthanditsfruits,
originally heldasacommongood, becamethel egitimateproperty of individu-
als.

Medieval and Enlightenment societal viewsrecognized the acquisition of
property through occupancy and possessionasaformof natural law, acknowl-
edged in common law as appropriation. As William Blackstone (1765)
indicated: “When mankind increased in number, it became necessary to
entertain conceptions of more permanent dominion, and to appropriate to
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