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ABSTRACT

This chapter presents the importance of Legal and Forensic Medicine in medical
malpractice and explains how autopsies have a crucial role for the evaluation and
the prevention of medical errors. Health systems vary from country to country;
however, experts are indispensable in each system. In fact, experts’ opinions are
asked for resolution of specific court cases. Standard of care is often assessed by
expert medical witnesses who testify for one of the litigants. The physician who
acts as an expert witness is one of the most important figures in malpractice litiga-
tion. Therefore, a doctor who is an expert witness has to have certain training and
qualifications and to act under common recommendations. The ideal medical expert
seems to be the forensic doctor. In the future, a harmonization of practices could be
applied in medical liability cases and the guidelines provided by the medico-legal
community could constitute a stable base for their evaluation.
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The Role of Forensic Medicine in Medical Errors
INTRODUCTION

Medical malpractice is defined as any act or omission by a physician during treat-
ment of a patient that deviates from accepted norms of practice in the medical com-
munity and causes an injury to the patient. Medical malpractice is a specific subset
of tort law that deals with professional negligence. “Tort” is the Norman word for
“wrong,” and tort law is a body of law that creates and provides remedies for civil
wrongs that are distinct from contractual duties or criminal wrongs. “Negligence”
is generally defined as conduct that falls short of a standard; the most commonly
used standard in tort law is that of a so-called “reasonable person”. The reasonable
person standard is a legal fiction, created so that the law can have a reference stan-
dard of reasoned conduct that a person in similar circumstances would adopt, or
not in order to protect another person from a foreseeable risk of harm (Bal, 2009a).
The objectives of this chapter are to present the autopsy as a tool for the evaluation
of lethal cases of medical malpractice, to explain the role of the expert witness and
the medical testimony and finally to make a proposal for the role of the Legal and
Forensic Medicine in medical liability cases.

BACKGROUND

According to Black’s Law Dictionary, medical negligence requires that the plaintiff
establishes the following elements:

1. The existence of the physician’s duty to the plaintiff, usually based on the
pre-existence of the physician-patient relationship;

2. The applicable standard of care and its violation;

Damages (a compensable injury); and

4. A causal connection between the violation of the standard of care and the harm
complained of, generally defined as “that degree of care which a reasonably
prudent person should exercise in same or similar circumstances.”

et

If the defendant’s conduct falls outside the standards, then he or she may be
found liable for any damages that resulted from his or her conduct (Black’s Law
Dictionary, 1991).

The plaintiff in a tort claim generally pursues monetary damages, compensatory
or punitive (or both), from the defendant. The traditional goals of medical malpractice
are to ensure that the injured patient is made whole again, usually through monetary
award, or that the relatives of a dead patient receive a moral satisfaction through a
compensation and, in all cases, to deter other physicians from similar breaches of duty.
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